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THE CONTROL OF THE TITLE TO PROPERTY BY THE HOLDER OF AN 

OPTION. 

The Supreme Court of Kansas in the recent case of Khrut v. 
Phares, reported in the 103 Pac. Rep. 117, compelled the agent 
of certain option holders to account to the principals for a sale 
which he had made, they having released their option because of 
the fraudulent representations of the agent. The agent con- 
tended that as the plaintiffs had no title in the land by virtue of 
the option, an accounting need not be made to them. But it was 
held that while an option holder does not before acceptance 
acquire any estate or interest in the land, he has such control of 
the title that by specific performance he may compel a convey- 
ance and so may make a lawful sale of the land to a third party. 

It is frequently desirable in the making of contracts for the 
sale of property that the vendee should have time for considera- 
tion before entering into the transaction. The option is the 
means by which this may be accomplished. The holder of the 
option acquires a right by contract to accept or reject a present 
offer for the sale of land within a certain time. 
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The confusion which has resulted from the exercise of options 
has been caused by the failure of courts to distinguish between an 
offer to sell, and a contract independent of such offer — the con- 
tract to leave the offer open for a period named. There are two 
elements in optional contracts; an offer to sell, which must be 
accepted to become binding; and a contract to leave the offer 
open for a specified period. The former is an executory con- 
tract, the latter executed. The elements are distinctly indepen- 
dent. 

In an agreement for a lease containing an option to sell a 
tenant the fee within two years, the lease was forfeited for breach 
of a covenant, but the court held that the option to sell was a 
separate agreement and would be specifically enforced although 
the lease had been forfeited. Green v. Low, 22 Beav. 625 ; Alli- 
son v. Cocke's Exc, 106 Ky. 763. 

The giver of the option does not sell his land, or agree to sell 
it. But he does sell something, viz: the right or privilege to buy 
at the option of the other party. The owner parts with his right 
to dispose of the property except to the option holder, for a 
specified time. The option holder purchases the right to elect 
to buy within that time. Ide v. Leisor, 10 Mont. 5 ; Fulenzvider 
v. Rowan, 136 Ala. 387. 

The old English case of Cooke v. Oxley, 3 T. R. 653, holding, 
that an offer which was intended to be accepted at a future time 
could not be turned into a binding contract although there was 
nothing to show that notice of revocation of the offer had been 
communicated to the promisee before acceptance by the latter, 
seems to be responsible for the conflict which has grown out of 
the making of optional contracts. In the case of Bell v. Howard, 
9 Mod. 302, the English Court of Chancery would not grant 
specific performance, because of the want of mutuality, of an 
optional contract to purchase even though it had been given for 
a valuable consideration. But Cooke v. Oxley has been generally 
overruled in the United States and in England. Ry. Co. v. Bart- 
lett, 3 Cush. (Mass.) 225 ; Cummins v. Beavers, 103 Va. 230. In 
fact, it is now supposed that the case was improperly reported. 
And Bell v. Howard, supra, is clearly a minority rule at the pres- 
ent time. However, in Jenkins v. Locke, 3 App. D. C. 485, the 
court followed that case. 
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The supposed want of mutuality in optional contracts is, of 
course, the main point of difference. Might the giver of the 
option at any time defeat the right of the holder to accept the 
offer? Where there is a valuable consideration given for the 
option, the option is irrevocable within the time specified. "A 
covenant in a lease giving to the lessee a right or option to pur- 
chase the premises leased at any time during the term is in the 
nature of a continuing offer to sell. The offer thus made, if 
under seal, is regarded as made upon sufficient consideration, and 
therefore one from which the lessor is not at liberty to recede." 
Willard v. Tayloe, 8 Wall. 557 ; Moses v. McClain, 82 Ala. 370 ; 
Ross v. Parks, 93 Ala. 153; Johnston v. Trippe, 33 Fed. 530; 
O'Brien v. Boland, 166 Mass. 481 ; Borel v. Mead, 3 New Mex. 
Rep. 84 ; Bishop on Contracts, Sect. 325 ; 1 Addison on Contracts, 
Sect. 20. But see Rust v. Conrad, 47 Mich. 449, contra. 

Where there has been no consideration given for the option, 
the giver thereof may revoke the same before acceptance at any 
time he sees fit. For until the offer is accepted, there can be no 
contract as there is nothing by which the proposer can be bound. 
Unless both are bound so that an action can be maintained 
against one or the other, neither will be bound. Weaver v. Burr, 
31 W. Va. 736; Ry. v. Bartlett, supra; Cummins v. Beavers, 
supra; Ide v. Leiser, 10 Mont. 5. 

It is proper to note, however, that in studying the reported 
cases it is found that there has been in all of them an acceptance 
of the offer contained in the option, thus completing the con- 
tract. But the language of the courts is broad enough to imply 
that even where the offer was formally withdrawn before the 
expiration of the option which was supported by a valuable con- 
sideration, they would nevertheless decree specific performance. 

After the option has been exercised and the conditions per- 
formed it is too late for the grantor to recede from his offer. 
Perkins v. Hadsell, 50 111. 216; Corson v. Mulvany, 49 Pa. 100; 
Cheney v. Cook, 7 Wis. 413; Wilcox v. Cline, 70 Mich. 517. On 
acceptance, the contract becomes absolute and mutual in its 
obligations and may be specifically enforced. Frue v. Houghton, 
6 Colo. 318; Fressler's App., 75 Pa. 483; Calanchini v. Bran- 
stetter, 84 Cal. 249. Many courts hold that the filing of a bill for 
specific performance is sufficient to make the remedy mutual. 
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Cummins v. Beavers, supra ; Ives v. Hazard, 4 R. I. 25 ; Estes v. 
Furlong, 59 111. 298; Maghlin v. Perry, 35 Md. 352. 

The modern idea of options was given in Watts v. Kellar. 56 
Fed. 1, where the court said: "An option to buy or sell land, 
more than any other form of contract, contemplates a specific 
performance of its terms; and it is the right to have them en- 
forced specifically that imparts to them their usefulness and 
value. An option to buy or sell a town lot may be valuable when 
the party can have the contract specifically enforced, but if he can- 
not do this and must resort to an action at law for damages, his 
option in most cases will be of little or no value. No man of any 
experience in the law would esteem an option on a law suit for an 
uncertain measure of damages of any value," 

It appears, therefore, after a review of the authorities, that the 
courts will specifically enforce a transfer of title to property 
where an option, given for a valuable consideration, is accepted 
within the time specified for its life. 

Has an option holder such control of the title that, because 
he is entitled to specific performance, he may make a sale of the 
land to a third person? This was the question asked and 
answered in the affirmative by the Kansas Supreme Court in the 
case under discussion. 

Where the option has been given for a valuable consideration, 
and therefore is irrevocable within the time limited, it may be 
assigned. "Why may not an option to purchase be sold? If 
the owner of an estate has fairly made a contract for a suffi- 
cient consideration received by him, by which contract he has 
himself stipulated that another person may, at the option of the 
latter, receive a conveyance upon the payment or tender of a 
fixed sum within a given sum, what principle of equity is vio- 
lated by making the owner comply with this contract?" H all v. 
Center, 40 Cal. 65. Assigning the option, when supported by a 
valid consideration, is not a wagering contract. Hanna v. In- 
gram, 93 Ala. 482. In the case of Dyer v. Duffy, 39 W. Va. 148, 
the assignment of an option was held void where no consideration 
was given to support the option. The court thought that where 
a man relied on the honesty and solvency of another he should 
not be compelled to rely on still a third. 
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If the option forms part of a lease which is assigned, the 
option goes with it and may be enforced by the assignee. The 
agreement giving the option to purchase is more than a personal 
covenant. It is a right in the lessee which he might transfer to 
his vendee and be enforced at the latter's election. Napier v. 
Darlington, 70 Pa. 64; Kerr v. Day, 14 Pa. 112; House v. Jack- 
son, 24 Ore. 89. And in McCormick v. Stephany, 57 N. J. Eq. 
257, the executrix of the option holder (the option being con- 
tained in a lease) was allowed to elect to buy. However, where 
there was simply an option — not connected with a lease, which 
was good for one year, and the holder died before that time, his 
heirs were not allowed to exercise it. Sutherland v. Perkins, 75 
111. 338. 

A further illustration of the option holder's control over the 
land is found in cases where there is a valid option, and the one 
making the offer sells the land to a third person with notice, be- 
fore the option has expired. There the holder of the option 
may file a bill against both for a conveyance of the land to him- 
self. Barrett v. McAllister, 33 W. Va. 738. Peoples St. Ry. Co. 
v. Spencer, 156 Pa. St. 85; Haughwout v. Murphy, 22 N. J. Eq. 
531 ; Lazarus v. Heilman, 11 Abb. (N. C.) 93. An option may 
be transferred or mortgaged. Bank of Louisville v. Baumeister, 
87 Ky. 6. And it has even been held that an option to purchase 
contained in a lease, when exercised, is subject to the lien of a 
judgment. Ely v. Beaumont, 5 Sergt. & R. (Pa.) 124. 

The United States Supreme Court in Willard v. Tayloe, supra, 
says that it is not the invariable practice to grant specific per- 
formance where options have been exercised but is a matter of 
discretion for the court. "But," it adds, "the discretion which 
may be exercised in this class of cases is not an arbitrary or 
capricious one, depending upon the mere pleasure of the court, 
but one which is controlled by the established doctrines and 
settled principles of equity." In none of the other cases here re- 
fen ed to was this phase of the question discussed. 

The decision in the present case was based primarily upon 
Trust Co. v. Mcintosh, 68 Kans. 452, which held that a man 
having such an interest in land that he may compel a convey- 
ance by specific performance, may properly make a contract in 
his own name to convey. A contract giving an option to pur- 
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chase land gives an interest in the land to the person who has 
the option. London & Southwestern Ry. v. Gzvinn, 20 Ch. Div. 
562 ; Peoples St. Ry. Co. v. Spencer, supra. 

Easton v. Montgomery, 90 Cal. 307, is in point with the pre- 
sent case. In that case the court said: "It is not necessary, 
however, that the vendor should be the absolute owner of the 
property at the time he enters into the agreement of sale. An 
equitable estate in the land, or a right to become the owner of the 
land, is as much the subject of sale as the land itself ; and when- 
ever one is so situated with reference to a tract of land that he 
can acquire the title thereto, either by the voluntary act of the 
parties holding the title, or by proceedings at law or in equity, 
he is in a position to make a valid agreement for the sale there- 
of." 

Dresel v. Jordan, 104 Mass. 407, is one of the leading cases 
holding that the vendor need not have an absolute title. Says the 
court: "* * * if the obligation of the contract be mutual, 
and the seller is able in season to comply with its requirements 
on his part, to make good the title which he has undertaken to 
convey, we see no ground on which the purchaser ought to be 
permitted to excuse himself from its acceptance." 

Since the holder of an option, given for a valuable considera- 
tion, which makes it irrevocable within the time specified, may 
by proper acceptance, compel a specific performance of the title 
to him, it would seem that he has a right to contract for the sale 
of the land. Within a reasonable time he may comply with the 
contract of sale, and therefore, such a sale would be valid. Surely 
in this country where the real estate business is so uncertain and 
where land values fluctuate so rapidly, it would work an injustice 
to hold that no one could make a valid contract for the sale of 
land until the absolute title is vested in him. 

WATERS AND WATER-COURSES — OWNER'S RIGHTS TO PERCOLATING 

WATER. 

The New Jersey Court of Appeals in reversing the holding 
of the Supreme Court of that state in the case of Meeker v. 
City of East Orange, 70 Atl. 360, not only deviated from the rule 
long adhered to in that state but also rejects the English rule as 
to property rights in percolating underground waters. 



